This paper focuses on the relationship between the Indonesian Constitutional Court, the legislature, and the executive in judicial review. It aims to explain the Court strategies in deciding judicial review cases related to the right to work in relation with the executive and the legislature. It appears that while constitutionally the Court is granted with a strong form of judicial review (as reflected in the finality of its decisions), it also employed other approaches in deciding cases related to the right to work. These approaches include the declaration of incompatibility, conditional decision, and the invalidation of a statute in its entirety. This paper argues that Katharine G. Young's typology of judicial review is quite helpful as an interpretive tool to understand the Court approaches when it decided cases related the right to work. The use of various approaches by the Court affected the relationship between the Court, the executive, and the legislature. This is because the executive and the legislature are the implementing agencies of the Court rulings.
I. INTRODUCTION

Background
The introduction of the Indonesian Constitutional Court in the most recent constitutional amendments in 1999-2002 showed Indonesia's strong commitment on human rights protection, constitutionalism, and democracy. The Court's power to conduct judicial review and to settle dispute on general elections 1 cases are analyzed, it then reviews all court decisions to find out whether there is a pattern or a tendency when the Court decided judicial review cases on right to work. This paper ends with a conclusion.
II. DISCUSSION
How a Court Reach a Decision: Between Legal Formalism and Legal
Realism
Do factors outside the legal rules influence judges' consideration when they decide cases? Or do judges decide cases based on what the law says? If judges have a similar view about the legal rules and they do not have significant difference among them in a way they understand the law to decide a similar issue, it is likely that the court will come up with the same legal arguments in its rulings. In practice, it is not uncommon that judges provide different opinions when they decide cases. It is likely that factors outside the legal rules influence judicial decisions.
Theoretically, there are two approaches on how a court reaches a decision: legal formalism and legal realism. 6 Legal formalism posits that a court renders its decisions based on legal rules. 7 The court should apply the legal principles which existed before all court decisions. It is the nature of law to require a mechanical application of its rules and principles. Judges' duty is to find the law, not to make the law. They should remain faithful to the norms derived from the constitution. The important elements of legal factors include the intent of the framers, the use of neutral principles, and precedent. 8 Legal realism states that the court considers outside legal rules such as sociological, psychological and political factors in deciding cases. 9 It is important for judges to make a choice as the legal rules to be applied. This theory believes that existing laws are never complete. As a result, they cannot be directly applied to very specific cases in the real world.
Katharine G. Young's Typology of Judicial Review
One of the common debates regarding judicial review is that whether a court is the appropriate institution to deal with practical problems that often requires the government involvement to resolve these problems. For instance, in settling problems which requires significant financial resources is the Court the most appropriate institution? Or is the government more suitable to decide. If a court handles such cases, there is a criticism that a court does not represent the will of the people (lack of democratic legitimacy). It also does not have the practical knowledge in dealing with such issues. On the other hand, the government does not always appropriately use its powers based on the Constitution. The government as political body often uses its powers to advance its political agenda which may not in line with the constitution. Both positions potentially create judicial supremacy or government supremacy. five stances "the catalytic function of judicial review" because they may enhance the relationship between the court and the legislature to achieve a right protective outcome.
12 This theory provides a new approach on how the economic and social rights should be adjudicated. This approach, in which to a certain extent require inter-branches dialogue, may address the problems of legislative supremacy and judicial supremacy. This paper will use Young's theory as a reference to answer the research question because it provides the most comprehensive typology on how the role and the relation of the court and the legislative/the executive in judicial review cases. 16 The analysis will cover the approaches in deciding these cases and the factors that were taken into account by the Court when it decides these four judicial review cases.
Applying Theories to
Outsourcing Case 17
In this case, 37 individuals of activists and NGOs on labor right challenged the constitutionality of Law 13/2003 on Manpower to the Court arguing that some provisions of this law limited right to association, right to strike, and right to work (outsourcing policy). This was because this law required a minimum threshold to form a worker union. It also required the employees to inform the management 7 days before they exercise their right to strike. The outsourcing policy stated in this law, the petitioners argued, did not respect the workers right to have job security as this law allowed to company to dismiss the workers once the projects completed.
In a split decision, the Court ruled that the minimum threshold to form an association and the requirement to inform the management 7 days before the employee's strike was unconstitutional, but the provisions on outsourcing were constitutional. 18 In this regard, the Court stated that outsourcing in this law did not reflect a modern form of slavery. Articles 64-66 of this law sufficiently guaranteed the right of workers. Two Justices 19 dissented. They were of the opinion that this law did not sufficiently guarantee the right of workers, as reflected in provisions concerning: outsourcing, limiting right to form a union, and limiting the right to strike. These articles, the dissenters stated, lead to the uncertainty of the workers' future. It also degraded workers dignity.
In this case, the majority applied legal factors. They referred to relevant provisions of the constitution to determine the constitutionality of the provisions of the law. Similarly, the dissenters also adopted the same rules. But they ended up with a very different conclusion. The dissenters believed that outsourcing did not protect the right of the workers. It created uncertainty to the workers' future.
The court ruling, in this case, reflects a strong form of judicial review in the sense that the Court declared the provisions of the law were inconsistent with the Constitution and invalidated these provisions. The Government argued that setting the minimum educational background for migrant workers aims to protect the interest of migrant workers such as preventing children exploitation and improving the quality of migrant workers' educational background. 25 Concerning the minimum age to work as migrant workers, the government argued that working overseas needs skills, physical and emotional readiness maturity that may be achieved if they reach 21 years old.
26
The Court agreed with the government's' argument regarding the minimum age requirement to be migrant workers. This limitation was important to protect the migrant worker's interests. 27 The Court, however, did not agree on the minimum educational background requirement. In a split decision, it declared that setting the minimum educational background to be a migrant worker beyond the requirement determined by specific jobs did not have a solid basis. The Court ruled that Article 35 d was inconsistent with the Constitution. As a result, it did not legally binding. Justice Achmad Roestandi was of the opinion that setting a minimum education requirement was the lawmakers' domain to decide -not the Court.
29
The government and the legislature had some alternatives to determine the policy concerning the placement of the Indonesian migrant workers. The lawmakers had chosen that to be eligible as a migrant worker a person should graduate from middle school. This policy could not be seen as a form of discrimination because this requirement applied to everyone. The different treatment between those who were middle school graduates and those who were not reflected justice.
It treated two different things differently. Justice Achmad Roestandi believed that the Law, in this case, acts as a tool of social engineering. This provision would motivate those who wanted to be migrant workers to finish their middle school education.
30
In this case, the Court ruling largely reflected a peremptory stance. Young's peremptory review assumed that the Court would overturn or sustain legislation if it found legislation was consistent or inconsistent with the Constitution.
Similarly, in this case, the Court found the Migrant Worker Protection Law was inconsistent with the Constitution. As a result, the Court overturned the provisions of this Law. One of the dissenters, Justice Achmad Roestandi, believed that the issue in this petition belongs to the lawmakers to decide. As a democratically elected body, the lawmaker was the most proper institution to decide matters that related to the interests of the people. Justice Roestandi's approach appeared to be more restrained or deferential. He did not want the court to be involved in matters that belonged to other branches governments i.e. the lawmakers. on Manpower which set 21 years old as the minimum age to work overseas as migrant workers.
32 They argued that this Article was inconsistent with Article 27
(2) and 28 D (2) of the Constitution which guarantee a right to work for every citizen and be treated fairly and equally at work.
In its consideration, the Court agreed that right to work was part of economic, 32 Especially those who would work for individuals -not for companies. 33 Article 2 ICCPR "Each State Party to the present Covenant undertakes to respect and ensure to all individuals within its territory and subjects to its jurisdiction the rights recognized in the present Covenant, without distinction of any kind such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. 34 The European Council Directive 2007/78/EC of 27 November 2000 establishing a general framework for equal treatment in employment and occupation.
be sexually harassed and they were more mature. 35 There was no evidence that confirmed this argument. In addition, national laws i.e. Law on Manpower and Law on Children Protection defines children as individuals under 18 years old.
This means 18 years old should be the bottom line to work --not 21 years old.
Justice Abdul Mukthie Fadjar in a relatively similar ground stated that Article 35 a violated the right to work which was guaranteed by the constitution. There was no convincing evidence that workers aged 21 years old would be less likely to be sexually harassed or they were more mature.
Justice Maruarar Siahaan stated that the right to work was closely related to right to life. A person could not live without working. By working, an individual could fulfill his basic needs for life. In setting his argument, he referred to the Indian Supreme Court decision which connects right to work with right to livelihood. 36 He concluded the age limitation was a violation of right to work which was part of right to life -a nonderogable right which was constitutionally guaranteed.
37
Justice Harjono stated that the ILO Convention which had been ratified by Indonesian government set 18 years old as the minimum age to work. 38 The 1945 Constitution guarantees right to work which closely related to right to life (art. 28A). In addition, every person has the right to work and to be treated equally at work (art. 28D (2)). Every individual is also free to choose jobs, residence to live in Indonesian and leave it and has the right to return (art. 28E
(1)). Therefore, the minimum age requirement as stated in Article 35 a could disadvantage the constitutional right of individuals who had not reached 21 to work as migrant workers and to choose a residence and to return as guaranteed by the Constitution. 
The majority utilized legal approach by referring to the ICCPR and a European
Directive in rendering its decision. It did not refer to specific national legislation because the majority argued that there was no common standard regarding the age among statutes. In addition, it also cited its previous decision in a similar case which also clearly reflected a legal approach.
The dissenters used a similar approach. However, they used this approach quite differently. While the majority used international covenants as their reference, the dissenters consulted with an international covenant (the ILO), national legislation, and the provisions of the Constitution. One Justice cited the Indian Supreme Court decision to support his argument.
The court ruling showed the Court's adoption of peremptory stance.
Peremptory review assumes that the court would invalidate or sustain a law once the court found that the law was consistent or inconsistent with the constitution.
Likewise, in this case, the Court invalidated provisions which were inconsistent with the Constitution. By rendering this decision, the Court essentially controlled the realization this right. This court ruling did not provide an opportunity for the other branches of government to discuss with the court regarding the realization of these rights. In other words, this ruling did not consider the likelihood of a favorable legislative or executive response.
Fair Treatment in Employment Case
39
This petition was submitted by a worker who did not receive monthly wage on time for more than three months. When she filed this case to the industrial disputes settlement body asking for work dismissal, the company then paid her on time. As a result, the petition could not be followed up. This situation, she believed, violated her right to get fair and proper treatment in employment. legislative, the executive, and the government to discuss the implementation of the court decision.
The Right of the Workers' Wages Case
41
A year later, a similar petition was filed by an ex-worker who challenged the constitutionality of Article 96 of Law 13/2003 which stated that the demand of workers' wage payment would be expired after it exceeded two years. 42 The petitioner was an ex-security officer in a company who was dismissed from his jobs. After three years left his jobs, he asked the company to pay his remaining wage. The Company argued it could not do so because Article 96 of Law on Manpower limit the payment period for two years. 43 This provision, the petitioner argued, was in contradiction with Article 28D (1) (2) and 28I (2) of the Constitution which guarantee right to work and receive recompense, equality, and nondiscriminatory treatment.
The Court agreed with the petitioner's argument and ruled that Article 96 disadvantaged the worker's constitutional right to receive his remaining pay.
The Court was of the opinion that there should not be a time limit to do so even for the sake of legal certainty because it was the right of the worker to receive payment. 44 The Court ruled that Article 96 was inconsistent with the 1945 Constitution and it was not legally binding. on Manpower was inconsistent with Article 28D (1) and (2) of the Constitution.
46
Article 95 (4) stated that in the event of a company went bankrupt or liquidated in accordance with the existing legislation, the payment of workers' wages and their other rights should be paid in priority. The petitioners argued the phrase "should be paid in priority" violated their rights to work and get a reward and equal treatment in industrial relation as guaranteed by the Constitution. They argued that this article was unclear and discriminatory. In practice, worker's wage was paid after the company paid the state rights and its creditors. The petitioners argued this leads to the unclear meaning of Article 95 (4).
In deciding this case, the Court acknowledged its previous decision 18/ PUU-VI/2008 which confirmed that the worker's wage would be paid after the company paid its creditors. In this case, the court took a different position from its previous ruling. The Court framed that the workers' right of payment closely related to right to life which cannot be put aside in any circumstances. Therefore, the government should protect and fulfill this right. The Court differentiated the right of workers and the right of workers to get payment. The right of the workers to get payment should become the top priority. However, it does not apply to the other rights of the workers. The Court partially granted the petition. It declared that Article 95 (4) of Law 13/2003 was inconsistent with the Constitution if it was not interpreted that workers' wage should be paid before the company paid the creditors. And the payment of the workers' rights can be made after the company paid the creditors.
In this case, the Court adopted strong form of judicial review by declaring the provision of the law unconstitutional with a specific condition. The Court further gave specific meaning to this provision which was different from the intention of the lawmakers as reflected in the provision of the law. It appeared that the court did not only carry out its judicial function by declaring the provision of the law was unconstitutional, but also changed the meaning of the law which was essentially the function of the legislature. 47 The court's ruling resembled a peremptory stance. A peremptory stance assumes that the court controls the realization of economic and social rights. The court decision invites either invalidate the law or uphold the law. This decision did not allow the court and the lawmakers to discuss the realization of economic and social right.
III. CONCLUSION
This paper has explained the Constitutional Court approaches in deciding judicial review cases related to the right to work. It appears that the Court employs several different approaches other than the one that is constitutionally guaranteed ranging from the Court declaration of null and void, suspension of invalidity, conditional decision, to the invalidation of the law in its entirety. In its early operation, the Court tend to adopt strong form of judicial review. The court seemed move from a strong form judicial review to conditional decisions which can be interpreted as weak form of judicial review if we see that the court maintain the constitutionality of the law. However, it can be seen the adoption of strong form of judicial review if we see the court decision guide the legislature in determining the content of the law. This paper also has analyzed factors that were taken into account by the Constitutional Court when it decided judicial review cases related to right to work. It appears that the Constitutional Court Justices considered both legal and extra-legal factors when they decided judicial review on right to work cases. There was no consistent pattern when the court used legal factors or extralegal factors.
